| DAHO WATERSHEDS PROJECT

| BLA 98- 382 Deci ded January 11, 1999

Appeal s fromtwo Deci sion Records/H ndings of No Sgnificant |npact of
the Area Manager, Challis Resource Area, |daho, Bureau of Land Managenent,
approvi ng construction of tenporary fences wthin grazing all otnents and
partially wthin a wlderness study area. EA # D 040-7005; EA #l D 040-

7006.

Afirned.

1.

Federal Land Policy and Managenent Act of 1976:
WI der ness-- G azing and G azi ng Lands

BLMs approval of construction of tenporary fences
wthin grazing allotnents partially wthin a w | derness
study area viol ates neither the noni npai rnent nandate
of section 603(c) of the Federal Land Policy and
Managenent Act of 1976, 43 US C § 1782(c) (1994), nor
appl i cabl e BLM pol i cy, where BLM proper|y det er m nes
that the fences wll protect and enhance the w | der ness
val ues of that area

Environnental Quality: Environnental S atenents--
Federal Land Policy and Managenent Act of 1976:
W!I der ness--Gazing and G azi hg Lands--Nati onal
Environnental Policy Act of 1969: Environnent al
Satenents

BLMs approval of construction of tenporary fences
wthin grazing allotnents and partially wthin a

W | derness study area is not in violation of section
102(2) (Q of the National Environnental Policy Act of
1969, as anended, 42 US C 84332(2)(Q (1994), where
BLM adequat el y consi ders the environnental inpacts of
such activity and all appropriate alternatives.

APPEARANCES.  Jon Marvel, President, |daho Vétersheds Project, Hailey,

| daho, for Appellant; Kenneth M Sebby, Esq., Gfice of the Solicitor, US
Departnent of the Interior, Boise, Idaho, for the Bureau of Land
Managenent .
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(PN ON BY ADM N STRATI VE JUDEE THRRY

| daho Vit ersheds Project (1WP or Appel | ant) has appeal ed fromtwo
Deci sion Records (DR /F ndings of No Sgnificant Inpact (FONS) of the Area
Manager, Challis Resource Area, |daho, Bureau of Land Managenent (BLMN),
dated June 1, 1998. The DR for Envi ronnental  Assessment (EA) #l D 040- 7005
pertains to the Burnt Qreek encl osure and BLM's deci si on to ef fectively
fence cattle out of the riparian area of Burnt Geek, 4 mles of which are
outside the Burnt Greek Wlderness Sudy Area (VA and 2 nmiles of which
are wthinthe VA The DR for EA # D 040- 7006 pertains to Uper
Pahsi neroi R parian Fences and BLMs decision to fence cattle out of the
specified riparian areas of Mbhogany G eek and the Pahsineroi R ver,
enconpassi ng approxi mately 7-3/4 mles of fence, /2 mle of which falls
wthin the Burnt Geek VEA

The (hal I is Resource Area Manager provided the followng rational e for
her deci sion regarding the Burnt G eek encl osure | ocated wthin the Burnt
Qeek Alotnent and Woper Pahsineroi Al ot nent:

Rational e: Protective listing of Shake R ver spring/ summer/fal l
chi nook sal non and a pending listing of the bull trout under the
Endangered Speci es Act has necessitated a thorough revi ew of
inpacts of authorized activities wthin critical habitat areas.
The proposed fence will allowfor the protection of riparian
vegetation wthin this critical habitat area, thereby reduci ng
sedinent entering the riverain systemas a result of |ivestock
grazing inpacts to riparian habitat along Burnt Qeek. The
proposed action is in confornance wth the Hlis Pahsineroi
Managenent Franework A an (1982).

(DRfor EA#ID040-7005 at 1.) The rational e for the proposed Uper

Pahsi neroi riparian fences was identical except that it referred to grazing
inpacts to riparian habitat al ong the Pahsineroi R ver instead of al ong
Burnt Qeek. See DRfor EA # D 040-7006 at 1.

The DR FONS for the Burnt Qeek encl osure, based on EA # D 040- 7005,
consi dered the environnental consequences of constructing the fence wthin
the Burnt Geek Allotnent and alternatives thereto. In the FONS, the Area
Manager concl uded that, given certain mtigati ng neasures, no significant
environnental inpacts would result fromconstruction of the fence; thus,
BLMwas not required to prepare an environnental inpact statenent (HS),
pursuant to section 102(2)(Q of the National Environnental Policy Act of
1969 (NEPA), as anended, 42 US C 8 4332(2)(Q (1994). Asimlar finding
was nade for the Uoper Pahsineroi riparian fences. See DRfor EA # D 040-
7006 at 1.

Inits Satenent of Reasons (SR for appeal, | WP asserts that in
rendering the two deci sions approving fence construction on the grazing
allotnents, BLMfailed to conduct a required suitability anal ysis of
grazing on the affected allotnents. (SRat 1.) Appellant clains the
Feder al
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Land Policy and Managenent Act of 1976 (FLPMN, 43 US C § 1732(a) (1994),
includes a "mul tipl e use/sustained yi el d nandate whi ch the Board has
interpreted in National Wldlife Federation v. BLM 140 I BLA 85 (1997), to
require an evaluation of "the suitability of grazing by bal anci ng conpeting
resource val ues to ensure the public | ands are managed i n a manner that

Wil best neet the current and future needs of the Anrerican people.” (SR
at 2.) Appellant clains that BLMfiled to undertake this suitability
analysis in the present case. |1d.

Appel lant clains that BLMs deci sions have resulted in "violation of
BLMs non-i npai rnent nandate of Section 603(c) of FLPMA " (SR at 3.)
Secifically, IW clains, in pertinent part:

The instal lation of a half mle of fence wthin the Burnt O eek
VA as proposed in EA # D 040- 7006 and additional fencing in the
sane VA as proposed in EA # | D 040- 7005 viol ates BLMs pol i cy on
t he managenent of VAs as set forth in the Interi mMnagenent
[Flolicy and Quidelines for Lands Uhder WI derness Review (I MP).
The BLMis required to nanage the lands "in a manner so as not
toinpair their suitability for preservation as wlderness." 43
USC Section 1782(c) (1994). The BLMs managenent of this V&A
nust neet certain non-inpairnent criteria. The area nanager in
this case has nade an i nadequate determnation that the
construction of the fencing as proposed conplies wth the | M.
The EAs are deficient inthat there is no provision for a

nai nt enance schedul e, a procedure for the fencing, or of the

W | derness characteristics of the area wthin the VA i npacted by
the fencing, whether these areas have key vistas or visitor use
areas, and finally there is no witten assessnent of cunul ative

i npacts of the proposed action. The BLMs general rule for non-
inmpai rnent states “"the general rule is that the only activities
permssible in VAs are tenporary uses that create no new surface
di sturbance nor invol ve the pernmanent placenent of structures."”
In this case, the BLMs anal ysi s supporting the Proposed
Decisions is inadequate to confirmthat non-inpairment wll be
the result of these deci sions.

(SRat 3.)

WP further clains that the two EAs perforned by BLMare defi ci ent
under NEPA in nunerous respects. (SRat 2.) Appellant contends that BLM
failed to address the high cost of the fencing or the benefit to be
achieved in light of that cost. IWclains that 40 CF. R § 1502.23
requires incorporation of a cost/benefit analysis in an environnental
assessnent where rel evant to a choi ce anong environnental |y different
alternatives. (SRat 2.) Appellant clains that by failing to address the
cost of the fencing in the EA "these decisions nust be set aside.” 1d.

WP also clains NEPA violations for failure to consider aesthetic
i npacts associated wth the fence construction, failure to address water
quality, and failure to consider an adequate array of alternatives to

147 | BLA 188

WAW Ver si on



| BLA 98- 382

the fencebuilding. (SORat 2.) Wth respect to visual inpacts, Appellant
states that al though NEPA requires consideration of aesthetic inpacts, the
EAs and DRs "fail to address appropriately the visual inpacts of the nmany
mles of new fencing proposed for these allotnents.” 1d. Wth regard to
water quality, WP clains the decisional process failed to address in
sufficient detail the likely inpacts of the proposed actions on water
quality. Id. For exanple, Appellant clains that water gaps are proposed
to be maintained for |ivestock watering on Burnt Geek wthout any anal ysis
of the effects of this concentrated |ivestock use and the likely pollution
fromsuch use. (SRat 2-3.)

Appel I ant cl ai '8 NEPA has been violated further by BLMs failure to
consi der an adequate range of alternatives to the Proposed Actions. [|W
clains that the analysis of Alternative #2, the "no action” alternative, is
"cursory and i nadequate and a reasonabl e alternative of renoving |ivestock
fromthese allotnents has not been addressed in any way." (SRat 3.)

A though BLMhas not filed an Answer in this case, its Response to
Request for Say (Response) addresses |W s concerns. BLMstates:

Appel l ant al | eges that Bureau of Land Managenent's "cl ear
violations of FLPMA NEPA and the InterimPolicy in regard to
VBA' s are a strong indication of |\W s likelihood of success on
the nerits inthis Appeal." In support thereof, Appellant first
relies upon an extrenely expansive interpretation of the Board' s
holding in National WIdlife Federation v. Bureau of Land
Minagenent, 140 1 BLA 85 (1997), the "Conb Wsh Decision.” Qonb
Vésh did not deal with range inprovenents, rather, it dealt wth
the i ssuance of multiple year grazing permts. Appellant cannot
now contest the existing grazing permts in this case. The
decision to graze or not to graze was nade earlier, at which tine
Appel  ant coul d have contested it. The Appel | ant cannot reach
the issues legitimately reached in the Gonbb Vésh decision in the
context of the Bureau of Land Managenent actions wth respect to
t he deci sions on appeal .

Appel lant further alleges violations of NEPA and [t he]
Bureau of Land Managenent's Non-Inpai rnent policy. However, the
decisions in issue are site specific project anal yses wthin the
confines of the HIis-Pahsineroi Minagenent Fanework F an.

Mbr eover, Véshi ngton dfice Instructi on Menorandumno. 95- 136,
i ssued June 1, 1995, relieved field offices of the necessity of
performng a benefit-cost analysis. Additionally, the Gonb Vésh
deci sion specifically clarified that FLPMA does not require an
econom ¢ cost/benefit anal ysis by the Bureau of Land Managenent .
National WIdlife Federation v. Bureau of Land Managenent, 140
| BLA 85, 99-100 (1997). Aesthetics, water quality and associ at ed
i npacts, and adequate alternatives are all considered in the
EA's. And, finally, wth respect to the non-inpai rnent issue
under 8§ 603(c) of FLPVA |ands avail able for w | derness
designation are not required to be managed as though they have
al r eady
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been designated as wlderness. Rather, any use, facility, or
activity nust be tenporary. Tenporary use includes the tenporary
el ectric fence covered by the decisions appeal ed. No surface

di sturbance nor pernanent placenent of any conponent is all owed
and the use can easily and i nmedi atel y be termnated upon

W | derness designation. The fences also wll nminimze inpacts to
the VA and actual |y protect or enhance the land' s w | derness

val ues.

(Response at 4-5.)

A portion of the lands at issue here are wthin the Burnt Qeek VA
which is being reviewed by Gongress for possi bl e designation, pursuant to
the Wl derness Act, as a wlderness area. They are therefore subject to
the protection of section 603(c) of FLPMA until Congress either designates
the lands or rel eases themfromfurther consideration. See Cormttee for
| daho's Hgh Desert, 139 IBLA 251, 253 (1997). This neans that BLMis
required to manage the lands "in a nanner so as not to inpair the[ir]
suitability * * * for preservation as wlderness.” 43 US C 8§ 1782(c)
(1994); Nevada Qutdoor Recreation Association, 136 |1BLA 340, 342 (1996).
BLMs specific nanagenent of the lands is governed by the | MP, which sets
forth certain noninpai rnent criteria. These criteria are designed to
ensure that no activity wll occur that wll jeopardize or negatively
affect Gongress' ability to find that the VBA has the necessary w | der ness
characteristics. Commttee for Idaho's Hgh Desert, supra at 253.

[1] In deciding whether to approve an action proposed wthin a VA
the authorized BLMof ficer nust decide whether it wll inpair the
W lderness suitability of the affected lands. 44 Fed. Reg. 72013, 72023
(Dec. 12, 1979). As a genera proposition, however, BLMs approval of
construction of tenporary fences wthin grazing allotnents partially wthin
a V@A viol ates neither the noninpai rnent nandate of section 603(c) of
FLPMA 43 US C 8 1782(c) (1994), nor applicable BLMpolicy, where BLM
properly determnes that the fences wll protect and enhance the w | derness
val ues of that area. W!I derness Vétch O egon Natural Resources Gouncil,
142 | BLA 302, 307 (1998). The Area Manager nade that determnation here,
concl uding that construction of the fences, of a tenporary nature wthin
the VA conplies wth the BIis/Pahsineroi Minagenent Fanework A an,
devel oped under FLPMA guidelines. See EA # D 040-7005 at 1; EA # D 040-
7006 at 1.

| WP, however, asserts that the EAfailed to consider certain factors
required by the IMP. Appellant identifies areas in which it finds the EA
deficient inthat it alleges there is "no provision for a nai ntenance
schedul e, a procedure for the fencing, or of the wlderness characteristics
of the area wthin the VBA i npacted by the fencing, whether these areas
have key vistas or visitor use areas, and finally there is no witten
assessnent of cumul ative inpacts of the proposed action.” (SRat 3.)

Section I1-B-3 sets forth certain infornati on "needed to reach
concl usions on the noni npai rnent criteria® that nust be contained in an EA
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44 Fed. Reg. at 72022. Included anong the information specified are the
areas identified by IW. 1d. at 72022-23. Ve find no error. Each of
these areas are covered generally, if not specifically, in the two EAs, and
| WP has provided no evidence that any further infornation is necessary to
reach a concl usi on regardi ng whet her the fence wll neet the noni npai r nent
criteria

Inthe IMP, BLMset forth three noninpai rnent criteria for nmanagi ng a
VBA vhile the area is under wilderness review In order to undertake a
proposed activity, it nust neet all of the criteria or otherw se be
consi dered noninpairing. See Gonmttee for |daho's Hgh Desert, supra at
255. SQuch criteria are that the activity is tenporary, any mpacts are
capabl e of being reclained to the condition of being substantially
unnoti ceable in the VA as a whole by the tine the Secretary of the
Interior is schedul ed to recommend to the President whether to designate
the area as wlderness, and, after termnation of the activity and any
needed reclamation, the area’'s wlderness val ues are not degraded so far,
conpared wth its values for other purposes, as to significantly constrain
the Secretary's recormendati on. 44 Fed. Reg. at 72018; Dave Paquin, 129
| BLA 76, 80 (1994).

The IMP prinarily governs activity proposed to occur prior to the
Secretary's recoomendation. It is also applicable to activity that wll
occur after that recommendation and before Gongress acts. Lassen
Mbtorcycle Qub, 133 I BLA 104, 106-07 (1995). Thus, such activity nmay be
permtted only where it wll be substantially unnoticeabl e and al so satisfy
the other wlderness criteria whenever Gongress acts. 1d. at 107-08; see
I nstruction Menorandum (IN) No. 94-236, dated July 13, 1994, at 1, 2
Handbook (H8850-1 (Rel. 8-67 (July 5, 1995))) at 9.

Therefore, an activity wll be considered to satisfy the criterion of
being "tenporary,” where it can be easily and i rmedi atel y renoved or
term nat ed whenever Qongress desi gnates the VBA as w | derness. WI der ness
Vet ch Oegon Natural Resources Gouncil, supra at 308. However, there are
certain "exceptions” where the activity need not be i rmedi ately renoved or
termnat ed when Gongress acts, but may continue even after designation.
See Handbook at 9. In addition, such activity may create a new surface
di st urbance and i nvol ve the per rranent pl acenent of structur es. These
exceptions include activities in "Exception 4," which covers "[a]ctivities
that clearly protect or enhance the |and' s w | derness val ues or that
provi de the mni num necessary facilities for public enjoynent of the
W | der ness val ues. Id. Such activities are considered to be noni npairing
and thus are excepted fromthe requirenent to satisfy the noni npai r nent
criteria. See Gormttee for Idaho's Hgh Desert, supra at 255. However,
even though an excepted activity has a benefi ci al i npact on certain
W | derness val ues, it nust also generally satisfy the wlderness criteria,
and not adversely affect (Gongress' ability to designate the whol e area as
wlderness. See IMNo. 94-236, at 1, 2.

In the present case, the Area Manager concluded, in her two
CRFONS's, that "[o]verall, w | derness val ues woul d be enhanced by the
sel ection of the proposed action.” See DRfor EA # D 040-7005 at 1; [R
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for #1D040-7006 at 1. She also found that it would "allowfor the
protection of riparian vegetation wthin this critical habitat area,

t hereby reduci ng sedinent entering the riverain systemas a result of
livestock grazing inpacts to riparian habitat along Burnt Geek." (CRfor
EA# D 040-7005 at 1.) She nade a simlar finding in the DRfor EA # D
040-7006 for the riparian habitat al ong the Pahsineroi Rver. See DRat 1.
The Area Manager, thus, in finding wlderness val ues woul d be enhanced by
the tenporary fences wthin the V. brought these fences w thin those
authorized by the IMP. V¢ approved a simlar tenporary fence alignnent in
WI derness Véit ch O egon Natural Resources Gouncil, 142 |1 BLA 302, 307
(1997), where BLMfound that the tenporary fence wthin a VA conplied wth
the IMP and did not violate BLMs interi mnmanagenent guidelines. Id. Ve
find that the fences described in the proposed actions neet the | MP
criteria set forth above.

[2] I1WP also contends that the Area Manager viol ated NEPA
requirenents in the EA by failing to adequat el y consi der econonic inpacts,
aesthetic inpacts, water quality and associated inpacts, and by failing to
consi der adequate alternatives. The Board has held that BLMs approval of
construction of tenporary fences wthin grazing allotnents and partially
wthina VWAis not inviolation of section 102(2)(Q of NEPA where BLM
adequat el y consi ders the environnental inpacts of such activity and al |
appropriate alternatives. See WIderness Vdtch O egon Natural Resources
Gounci |, supra at 305.

The contention by IW wth regard to economc inpacts concerns the
cost of the proposed fencing and the rel ati onship of that cost to overal l
benefits of the project. It is true that the cost of the construction of
the fence is not addressed in either EA however, it is not required. As
we noted in National Widlife Federation v. BLM supra at 101, "[t]o the
extent Judge Ranpton' s Deci sion nay be construed as requiring an economc
cost/benefit analysis, it is nodified to nake it clear that no such
analysis is required.” See also IMNo. 95-136 (June 1, 1995). BLMis only
required to infornedly and rational |y bal ance conpeting val ues, and it has
done so.

Appel lant' s contention that BLMfailed to consi der aesthetic
considerations is wthout nerit. As we observed above, the Area Manager
found that "[o]verall, w | derness val ues woul d be enhanced by the sel ection
of the proposed action.” See CRfor EA # D 040-7005 at 1; DR for # D 040-
7006 at 1. She also found that it would "allowfor the protection of
riparian vegetation wthin this critical habitat area, thereby reducing
sedinent entering the riverain systemas a result of |ivestock grazi ng
inpacts to riparian habitat along Burnt Geek.” (DR for EA # D 040-7005 at
1.) Athough BLMstated in both DRs that the high tensile tenporary three
strand el ectric fences "would | ower the quality of the visual |andscape to
a mnor degree * * * along the fenceline," it determned that "visual
| andscape i nprovenents wthin the encl osure outwei gh negative inpacts.”
(EA# D 040-7005 at 6-7.) The Area Manager further noted in respect to
areas "[within the VA the proposed action would fall wthin class 1 VRM
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[ M sual Resource Managenent] nanagenent obj ectives whi ch enphasi ze
preservation of the existing | andscape.” (EA# D040-7005 at 5.) |W, has
provi ded no evidence to the contrary. At best, Appellant sinply asserts an
unsupported, contrary opi ni on.

Snmlarly, Appellant's claimthat BLMhas not adequatel y addressed
water quality in the two EAs is wthout nerit. Appellant argues that water
gaps are proposed to be naintained for |ivestock watering on Burnt G eek
w thout any anal ysis of the effects of this concentrated |ivestock use and
the likely pollution fromsuch use. (S(Rat 2-3.) As BLMexpl ai ns,
however :

| npl enentation of this project would elimnate Burnt Geek as a
water source for livestock in Burnt Geek Al otnent and

P nes/B khorn Allotnent. Livestock would still be able to water
at existing stock watering areas in these two allotnents. 1In the
Upper Pahsineroi Alotnent, a snall water gap woul d be pl aced as
illustrated on the attached nap. This water gap i s not expected
or desired to water all the livestock inthis allotnent. As a
result, the Poison Springs R peline EA # D 040- 7003, has been
proposed to mtigate this | oss as a water source.

(EA# D040-7005 at 7.) BLMpoints out that the proposed fencing is the
second phase of a sequence of projects and nanagenent adj ustnents which are
designed to "return the support status of all identified beneficia uses to
fully supported.” 1d. BLMstates that the inproved |ivestock control
resulting fromthe limted fencing wll also "result in reduced sedi nent

| oading to the affected streans, increased shadi ng and tenperature
reduction, and increased filtration of pollutant |oads fromnon-point
agricul tural sources.” 1d.

Appel lant al so clains BLMviol ated NBPA by failing to consider and
anal yze an adequat e range of alternatives to the Proposed Decisions. (SR
at 3.) IWP asserts that "[t]he analysis of the alternative #2, the no
action alternative[,] is cursory and i nadequate[,] and a reasonabl e
alternative of renoving livestock fromthese al |l ot nents has not been
addressed in any way." 1d. V¢ disagree.

Initially, we find that BLMdid not err in failing to consider the
alternative of not permtting any grazing on these allotnents, since that
woul d not acconpl i sh the purpose intended to be served by the proposed
action, i.e., preventing cattle on each allotnent fromgrazing in the
riparian areas of the allotnents. See Howard B. Keck, Jr., 124 | BLA 44,
53-54 (1992). Such an alternative is only properly considered in the
context of deciding whether to nodify the controlling nanagenent franework
plan. Seeid. at 54.

Snmlarly, Appellant's claimthat the "no action” alternative
(Aliternative #1) is cursory and inadequate is wthout nerit. DO scussion of
this alternative wthin the EA found that the inpacts fromseason-Iong
grazi ng,
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descri bed as excessive grazing utilization, poor distribution, reduced
vigor of preferred species, increased conposition of undesirable plants,
and the continuation of poor riparian conditions, woul d be perpetuat ed
under this alternative. (EA# D040-7005 at 7.) Hnally, although not
addressed by Appel lant, Aternative #2, the pernmanent fence alternative,
was not sel ected by BLMbecause its | ack of tenporary characteristics did
not neet the noninpai rnent criteria for the Burnt Geek VGA 1d.

In this case, the Area Manager adequately consi dered the environnent al
consequences of constructing the fences wthin the subject allotnents, and
alternatives thereto. The Area Manager properly concluded that no
significant environnental inpacts would result fromconstruction of the
fences; thus, BLMwas not required to prepare BS .

V¢ concl ude that Appellant has failed to carry its burden to
establ i sh, by a preponderance of the evidence, that BLMerred in findi ng
that the wlderness values in the Burnt Geek VA woul d be protected and
enhanced by construction of the fences. See Nevada Qut door Recreation
Assaoci ation, 136 | BLA 340, 344 (1996), and cases cited. As to its inpact
on visual resources, |WP proves only that the fence woul d be substantially
noticeable to those inits inmmediate vicinity. It does not present any
evidence that it would be substantially noticeable in the VBA as a whol e or
any substantial portion thereof. Nor does it attenpt to define to what
extent the natural scenery of the VWA woul d be affected. Thus, we are not
persuaded that construction of the fences wll adversely inpact the
natural ness of the VA See Wah WI derness Association, 72 | BLA 125, 128
(1983).

To the extent Appel |l ants have rai sed argunents whi ch we have not
specifical |l y addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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